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INTRODUCTION, BACKGROUND AND PROCEDURAL MATTERS

This appeal was heard remotely using the Zoom platform on Tuesday, 2" September 2025 at
18:30. No objection was made in regard to the constitution of the Court.

This appeal is an appeal brought by Mr. Shaun Gulliver on behalf of his minor son Master Ryan
Gulliver, against the findings of the stewards on a protest filed by Mr. Werner Kleinhans (Snr)
on behalf of his minor son Master Werner Kleinhans (Jnr). In these findings we refer to Shaun
and Ryan Gulliver collectively as the Appellant and the two Kleinhans’, collectively as the
Respondent.

The protest was against the exclusion by the stewards of the Appellant from the results of
round 4 of the 2025 SA National Enduro Championship held on the 19 of July 2025 at Pilgrims
Rest.

This event was preceded by round 3 of the 2025 SA National Enduro Championship held on
the 18™ of July 2025 at the same venue. Mr. Kleinhans (Jnr) was recorded during this event
as a non-finisher. While the Respondent raised issues in regard to the results of round 3 in
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the papers submitted by the Respondent in response to this appeal these were not considered
by the court as the results had not been challenged by way of protest and MSA’s regulations
make no provision for a counter appeal in response to an appeal in the manner adopted by
the Respondents. We do however, record this to provide background to the subsequent
events.

The Appellant then launched this appeal with the required leave in terms of GCR 212 A.

THE PROTEST AND STEWARDS FINDINGS

The essence of the protest against the Appellant was that the numerals forming part of the
Appellants number were not identical in size to the alphabetic character contained in
competition number J106 with the height of the “J” being in the courts estimation
approximately 75% of the height of the numbers. It was alleged by the Respondent that this
contravened Article 11.1 h of the 2025 MSA National Enduro and Hard Enduro Standing
Supplementary Regulations (the SSRs) which reads as follows “All letters must be the identical
size to the numbers”.

This protest was received by the stewards at 11:25 while the race was still in progress. Mr.
Evan Schreiber the chief scrutineer for the event was asked by the stewards to inspect the
bike in question after the race in response to the receipt of the protest and he did so. He
reported back to the stewards that the number was non-compliant and recommended action
in terms of Art 15 g xxiv of the SSRs.

Art 15 deals with penalties in general and Art 15 g deals specifically with the offences for which
exclusion may be ordered. Art 15 g xxiv reads as follows:

“xxiv) Committing any breach of the General Competition Rules (GCRs), these Standing
Supplementary

Regulations (SSRs), Supplementary Regulations (SRs), Official Bulletins or Final Instructions for
which no specific penalties have been laid down.”

The Stewards then held a hearing with the Appellant and Respondent, upheld the protest and
directed that the Appellant be excluded from the results as a result of the non-conformity
relying on Art 15 g xxiv to do so.

THE APPEAL HEARING

10.

11.

The court heard evidence of Mr. Evan Schreiber, the chief scrutineer on the day who informed
the court that scrutineering had commenced early in the morning and that as the regulations
provided for self-scrutineering only a selected sample of the entered motorcycles were
inspected by him. The motorcycle of the Appellant was not amongst them. He testified further
that after receipt of the protest and at the request of the Stewards he inspected the
motorcycle of the Appellant and found that indeed the alphabetical prefix was smaller in
height than the numerals.

The court asked the Stewards of the event whether they considered the protest by the
Respondent against the Appellant to have been timeously filed. The MSA Steward answered
that the protest was received at 11:25 during the second lap of the race and that the stewards
considered the appeal to have been filed in time.



12.

13.

14.

15.

The court heard from the Appellant who provided evidence that they had completed in the
preceding round of the championship which took place the previous day at the same venue
and under the control of the same officials. He alleged that there were many other
motorcycles in the field where the designation letter was smaller than the competition
numerals. (For the sake of clarity Junior competitors are identified by the inclusion of aJ as a
prefix to their number while club competitors are similarly identified by the inclusion of a C).
From the numerous photographs provided by the Appellants and attached to the appeal
document it is clear that this is correct and that in many instances the extent of the breach
was far more egregious than that of the Appellant’s, with some of the prefix letters being
clearly less than 50% of the height of the numerals.

The court also heard that no issue had been raised by the officials during the event held on
the previous day nor was any issue raised by them before receipt of the protest. The
motorcycle in question had been raced all season with the composite number in that format
and no issue had been raised.

The Appellant addressed the court and raised amongst other issues the admissibility of the
protest suggesting that the protest was inadmissible for breach of GCR 203 iv which provides
that protests in bad faith, or which are frivolous or vexatious are not admissible.

The Respondent addressed the court and reiterated that there was a contravention of the
relevant rule regarding numbers and that the Stewards findings was therefore appropriate.

CONCLUSIONS

16.

17.

18.

19.

We as a court take issue with the findings of the Stewards and find that they misdirected
themselves in three material regards.

The first misdirection lay in finding the protest to have been timelessly lodged. The protest
in issue, is a protest against the eligibility of a vehicle, in this case a motorcycle, which
ineligibility was manifestly clearly apparent to anyone looking at the motorcycle. This being
the case GCR 200 (v) a applies. This GCR reads as follows:-

“v) a) A protest against the eligibility of any vehicle, or part of vehicle, when the alleged
ineligibility apparent — within 30 minutes of the vehicle being approved by the scrutineer”.

The SSRs make the following provision in SSR 9 xii in regard to Scrutineering.

“Scrutineering — Refer GCR 166, 245, 246 and 247. An electronic or hard copy self-declaration
scrutineering form needs to be completed by each competitor. This completed form needs to
be emailed to the event secretary prior to the start of the event. Random scrutineering may be
carried out before, during and after the event. A penalty of exclusion will be applied for false
declaration on the self-declaration scrutineering form. Organisers / Promoters, through the
appointed officials, are required to check at least 10% of the entries for conformity to the self-
declaration scrutineering form. Deviances will be noted in a Scrutineering Logbook held by the
Organisers / Promoter.”

The question then arises as to when, as in this instance, is the motorcycle approved by the
scrutineer in an instance where that motorcycle is not one of those selected by the scrutineer
for inspection. Clearly pre-event scrutiny must be completed before the start of the event
and it is our considered view that those motorcycles not selected by the scrutineer must be
regarded as having been approved at the time of publication of start list in instances where



such a start list is published, or at the start of the race in instances where no such start list is
published.

20. The SRs for the event provide a start time of 09:30 and from the evidence of the MSA Steward
the protest was received during the second lap of the race. No competitor, according to the
results of the race, completed the first lap in less than 30 minutes. It is accordingly an
inescapable conclusion that the protest was filed more than 30 minutes after the motorcycle
was approved and that the protest should have been found to be inadmissible as envisaged
in GCR 203 iii) read with GCR 200 v) a) quoted above.

21. The second issue was whether this protest could be said to be in good faith and therefore not
inadmissible as a protest made in bad faith as envisaged in GCR 203 iv). It was not alleged
that the non-compliance conferred any advantage on the Appellant nor was it alleged by the
Respondent that the Respondent was in any way disadvantaged by the non-compliance. No
argument was advanced that the non-compliance in any way compromise the officials in the
“safe, fair or orderly conduct” of the event and given the fact that this non-compliance both
by the Appellant and many other competitors in the junior and club categories had taken place
under the same officials the previous day without any issue being raised it is clear that the
safe and orderly conduct of the event was not affected in any way. The fact that the
Respondent brought his protest only against the closest championship rival of the
Respondent, leads to the inescapable conclusion that the sole purpose of this protest was an
attempt to apply the rule book in such a way as to result in the exclusion of the Appellant and
the consequent loss of championship points and thereby achieve via the abuse of the judicial
processes of MSA what could not be achieved on the track. The attempted cynical use of rules
to gain advantage over an opponent in circumstances such as prevailed here can only be
regarded as in bad faith and inconsistent with the expected standards of sportsmanship
required of competitors. We, therefore, find that the protest should have been dismissed on
this ground as well. This court warns that were it not for the fact that the issue was not raised
in the hearing with the Respondent the court would have given serious consideration to the
imposition of a substantial fine against the Respondent for the bad faith action of bringing the
protest in the first place.

22. The third error made by the Stewards was to regard the provisions of Art. 15 of the SSRs as
making exclusion mandatory for a contravention of any of the provisions of Art. 15 g. It is
clear that on a reading of Art. 15 g in its totality, that exclusion remains discretionary and it is
within the powers of the Stewards to apply a lesser penalty should the circumstances be such
that the offence concerned does not warrant exclusion. Art. 15 g xxiv is clearly a catchall
provision inserted by the drafter of the regulation to cover instances which were not at the
time of drafting foreseen. It can hardly be regarded that something which has not been
foreseen and considered can entail an automatic exclusion.

23. In addition, GCR 176 which deals with penalties for technical infringements makes clear that
exclusion is not mandatory where a technical contravention confers no competitive
advantage. In this instance the act complained of is not in truth a technical infringement but
rather an administrative error. In our judgement the act complained of in this particular
instance did not justify anything more than a reprimand.

FINDINGS

1. In the circumstances the appeal against the decision of the Stewards to dismiss the protest
succeeds with the following consequences:-



a. The Appellant is to be reinstated in the results; and
b. The appeal fee is to be refunded to the Appellant less an amount of 25% which shall be
retained by MSA in respect of administrative costs.

2. The parties are reminded of their rights in terms of GCR 212 B.

Findings are distributed via email on the 14" October 2025



